
469

Wage and Hour Division, Labor § 779.233

enterprise with the one granting the
franchise. Where there are multiple
units to which such franchises have
been granted, the several dealers are
considered to be subject to the common
control of the one granting the fran-
chise and all would be included in the
same larger enterprise.

(b) It is not possible to lay down spe-
cific rules to determine whether a fran-
chise or other agreement is such that a
single enterprise results because all the
facts and circumstances must be exam-
ined in the light of the definition of the
term ‘‘enterprise’’ as discussed above
in this subpart. However, the following
example illustrates a franchising com-
pany and independently owned retail
establishments which would constitute
a single enterprise:

(1) The franchisor had developed a
system of retail food store operations,
built up a large volume of buying
power, formulated rules and regula-
tions for the successful operation of
stores together constituting a system
which for many years proved in prac-
tice to be of commercial value to the
separate stores; and

(2) The franchisor desired to extend
its business through the operation of
associated franchise stores, by respon-
sible persons in various localities to
act as limited agents, and to be parts
of the system, to the end that the ad-
vantages of and the profits from the
business could be enjoyed by those so
associated as well as by the franchisor;
and

(3) The stores were operated under
the franchise as part of the general sys-
tem and connected with the home of-
fice of the franchisor from which gen-
eral administrative jurisdiction was
exercised over all franchised stores,
wherever located; and

(4) The stores operated under the
franchise agreement were always sub-
ject to the general administrative ju-
risdiction of the franchisor and agreed
to comply with it; and

(5) The stores operated under the
franchise agreed to install appliances,
fixtures, signs, etc. according to plans
and specifications provided by the
franchisor and to purchase their mer-
chandise through the franchisor except
to the extent that the latter may au-

thorize local purchase of certain items;
and

(6) The stores operated under the
franchise agreed to participate in spe-
cial promotions, sales and advertising
as directed by the franchisor, to attend
meetings of franchise store operators
and to pay a fee to the franchisor at
the rate of one-half of 1 percent of total
gross sales each month for the privi-
leges to them and the advantages and
profits derived from operating a local
unit of the franchisor’s system; and

(7) The franchisor under the franchise
agreement had the right to place on a
prohibited list any merchandise which
it considered undesirable for sale in a
franchise store, and the stores operated
pursuant to the franchise agreed to im-
mediately discontinue sale of any such
blacklisted merchandise.

(c) It is clear from the facts and cir-
cumstances surrounding this franchise
arrangement described in paragraph (b)
of this section that the operators of the
franchised establishments are denied
the essential prerogatives of the ordi-
nary independent businessman because
of restrictions as to products, prices,
profits and management. The last para-
graph of the Senate Report quoted in
§ 779.229 makes clear that in such cases
the franchised establishment, dealer,
or concessionaire will be considered an
integral part of the related activities
of the enterprise which grants the fran-
chise, right, or concession.

§ 779.233 Independent contractors per-
forming work ‘‘for’’ an enterprise.

(a) The definition in section 3(r) spe-
cifically provides that the ‘‘enterprise’’
shall not include ‘‘the related activi-
ties performed for such enterprise by
an independent contractor.’’ This ex-
clusion will apply where the related ac-
tivities are performed ‘‘for’’ the enter-
prise and if such activities are per-
formed by ‘‘an independent contrac-
tor.’’ This provision is discussed gen-
erally in part 776 of this chapter.

(b) The Senate Report in referring to
this exception states as follows:

It does not include the related activities
performed for such an enterprise by an inde-
pendent contractor, such as an independent
accounting firm or sign service or advertis-
ing company, * * * (S. Rept. No. 145, 87th
Cong., 1st Sess., p. 40).
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The term ‘‘independent contractor’’ as
used in section 3(r) has reference to an
independent business which performs
services for other businesses as an es-
tablished part of its own business ac-
tivities. The term ‘‘independent con-
tractor’’ as used in 3(r) thus has ref-
erence to an independent business
which is a separate ‘‘enterprise,’’ and
which deals in the ordinary course of
its own business operations, at arms
length, with the enterprises for which
it performs services.

(c) There are many instances in in-
dustry where one business performs ac-
tivities for separate businesses without
becoming a part of a larger enterprise.
In addition to the examples cited in the
Report they may include such services
as repairs, window cleaning, transpor-
tation, warehousing, collection serv-
ices, and many others. The essential
test in each case will be whether such
services are performed ‘‘for’’ the enter-
prise by an independent, separate en-
terprise, or whether the related activi-
ties are performed for a common pur-
pose through unified operation or com-
mon control. In the latter case the ac-
tivities will be considered performed
‘‘by’’ the enterprise, rather than ‘‘for’’
the enterprise, and will be a part of the
enterprise. The distinction in the ordi-
nary case will be readily apparent from
the facts. In those cases where ques-
tions arise a determination must be
made on the basis of all the facts in the
light of the statute and the legislative
history.

§ 779.234 Establishments whose only
regular employees are the owner or
members of his immediate family.

Section 3(s) provides that any ‘‘estab-
lishment which has as its only regular
employees the owner thereof or the
parent, spouse, child, or other member
of the immediate family of such
owner’’ shall not be considered to be an
‘‘enterprise’’ as described in section
3(r) or a part of any other enterprise.
Further the sales of such establish-
ment are not included for the purpose
of determining the annual gross vol-
ume of sales of any enterprise for the
purpose of section 3(s). The term
‘‘other member of the immediate fam-
ily of such owner’’ is considered to in-
clude relationships such as brother, sis-

ter, grandchildren, grandparents, and
in-laws but not distant relatives from
separate households. The 1966 amend-
ments extended the exception to in-
clude family operated establishments
which only employ persons other than
members of the immediate family in-
frequently, irregularly, and sporadi-
cally. (See general discussion in part
776 of this chapter.)

§ 779.235 Other ‘‘enterprises.’’
No attempt has been made in the dis-

cussion of the term ‘‘enterprise,’’ to
consider every possible situation which
may, within the meaning of section
3(r), constitute an ‘‘enterprise’’ under
the Act. The discussion is designed to
explain and illustrate the application
of the term in some cases; in others,
the discussion may serve as a guide in
applying the criteria of the definition
to the particular fact situation. A more
complete discussion is contained in
part 776 of this chapter.

COVERED ENTERPRISES

§ 779.236 In general.
Sections 779.201 through 779.235 dis-

cuss the various criteria for determin-
ing what business unit or units con-
stitute an ‘‘enterprise’’ within the
meaning of the Act. Sections 779.237
through 779.245 discuss the criteria for
determining what constitutes a ‘‘cov-
ered enterprise’’ under the Act with re-
spect to the conditions for coverage of
those enterprises in which retail sale of
goods or services are made. As ex-
plained in §§ 779.2 through 779.4, pre-
viously covered employment in retail
and service enterprises will be subject
to different monetary standards than
newly covered employment in such en-
terprises until February 1, 1971. For
this reason the enterprise coverage
provisions of both the prior and the
amended Act are discussed in the fol-
lowing sections of this subpart.

§ 779.237 Enterprise engaged in com-
merce or in the production of goods
for commerce.

Under section 3(s) the ‘‘enterprise’’ to
be covered must be an ‘‘enterprise en-
gaged in commerce or in the produc-
tion of goods for commerce.’’ This is
defined in section 3(s) as follows:
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